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Schedule of Planning Applications  Committee Date: 7th August  2019 

Reference: 06/19/0354/F 

  Parish: Gorleston  

   Officer: Mrs G Manthorpe 

 Expiry Date:   24/09/19 

Applicant:    Badger Building (EA) Ltd 

Proposal:    Construction of 12 dwellings (Plots 90-101) and realignment of 3 plots 

(29-31) previously approved under planning permission 06/15/0737/F. 

Site: Former Claydon School (Land at) Beccles Gorleston 

1. Background / History :-

1.1 The site comprises 1.027 hectares of land which includes un-developed land to the 

rear of numbers 38 to 60 Claydon Grove and an access road leading to Beccles 

Road. The access road as shown has been approved under planning application 

06/15/0737/F.   

1.2 Previous planning history for the application site includes application 06/15/0737/F 

which granted permission for the erection of 113 dwellings and associated 

infrastructure including open space. The application site, baring the units that are 

proposed to be re located, was shown on the previous application as open space. 

Following discussions with local residents additional information was provide by 

the applicant to show the proposed development as part of the whole development 

which will give 125 dwellings on the site.  

1.3 The full planning history is available in the file however the applications relevant to 

the current application are the previous applications for residential developments. 

The first application for residential development at the site was submitted in 1991, 

reference 06/91/0441/SU, which was withdrawn. Following this withdrawal another 

application was submitted but not decided in the same year and another submitted 

in 1994 and withdrawn. 

1.4 Application reference 06/05/0439/O was submitted in 2005 for the erection of 110 

dwellings, associated access and change of use of former school field to public 

open space. This application was determined positively in 2012. Application 

06/10/0471/CU for change of use to public open space to link with open space 
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proposed in undetermined planning app 06/05/0439/O. Neither application was 

implemented and as such both permissions lapsed. Following the lapsed 

permission application 06/15/0737/F was submitted and approved by the 

Development Control Committee with the permission being issued after the signing 

of the s106 agreement on the 30th January 2018.  

The s106 agreement attached to permission reference 06/15/0737/F secured 

provision of 5718 square metres of public open space and monies for future 

maintenance of such totalling £90,094 payable prior to occupation of 55% of the 

dwellings.  

The plan submitted under application 06/15/0737/F showed the application site as 

open space. Notwithstanding the site not showing as being developed the land is 

not secured as public open space and is private ownership. The land was not 

secured as public open space with the s106 agreement as the current planning 

policy requirement was met and there is no policy mechanism to secure an over 

provision of open space.  

Planning application 06/18/0464/F was submitted on the same piece of land as the 

current application however this was withdrawn following discussions with the 

applicant. The previous application included the demolition of a residential 

dwelling, no. 50 Claydon Grove, to facilitate the entrance. This application 

generated 73 neighbour objections primarily concerning the loss of trees which are 

located on the public highway to facilitate the entrance and the principle of the 

entrance being off Claydon Grove.  

The current application is for the development of the site to 12 dwellings and the 

reorientation of three previously approved dwellings with access through the site 

under construction as approved under application 06/15/0737/F. For the avoidance 

of doubt no.50 Claydon Grove is to remain and is not included within the red line 

of the application.  

 Consultations :- All consultation responses received are available online or 

at the Town Hall during opening hours.  

 Neighbours – At the time of writing there have been 19 objections to the 

development from neighbours, the main objections are summarised as follows: 

• Loss of public open space.

• The Claydon Ward has the lowest level of public open space in Great Yarmouth.

• Adverse impact on infrastructure – schools, doctors ad dentist.

• Increased traffic.

• The development as a whole will be too dense.
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• 113 houses is more than enough.  

• There is not enough ecological information submitted.  

• Are consultees aware of the whole of the site? 

• The residents are against further development.  

• Overlooking.  

• Gardens will back onto gardens. 

• Insufficient water and sewerage systems. 

• Access should be off Burgh Road.  

• 125 dwellings is too many. 

• Wildlife – birds, bats and bees will suffer.  

• Shouldn’t demolish a bungalow or fell trees.  

• Why weren’t these on the original plans? 

• The land has always bee designated as open space.  

• This goes against the council’s own policies to retain open space.   

 

  

2.2     Highways – I can confirm that subject to visibility splays measuring 2.4 x 33m being 

provided at the junction with the private drive serving plots 94 – 101, I would have 

no objection to the layout shown on drawing 7019.P2-SL01 rev E. 

 

           As a consequence, I would suggest any planning permission should include the 

following conditions: 

 

           SHC 16            Prior to the first occupation of the development hereby permitted 

visibility splays measuring 2.4 x 33 metres shall be provided to each side of the 

access serving plots 94 – 101 where it meets the highway. The splay(s) shall 

thereafter be maintained at all times free from any obstruction exceeding 0.225 

metres above the level of the adjacent carriageway. 

 

          SHC 20            Prior to the first occupation of the development hereby permitted the 

proposed access, on-site car parking area shall be laid out, demarcated, levelled, 

surfaced and drained in accordance with the approved plan and retained thereafter 

available for that specific use. 

 

      2.4    Assistant Grounds Manager and Arboricultural Officer – No comment. 

 

    2.5      Building Control – No objection.    

 

    2.6      Cadent –  Comments on previous application in relation gas operations within the 

application site boundary. Applicant aware and confirmed that these matters have 

been dealt with.  

 

    2.7      Strategic Planning – No objection to the application. 
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    2.8   Lead Local Flood Authority – No comment on current application, previous          

comments were ‘No objection subject to condition’.  

 

    2.9     Environment Agency – No comment.  

 

    2.10   Anglian Water – No response from the current application at present on the 

previous application a condition requested – Surface water management strategy 

to be   submitted to and approved prior to drainage works commencing.  

 

    2.11   Norfolk County Council Fire – Condition requested 

 

       2.12  Historic Environment – No comments have been received on the current 

application although have been requested, previous comments were as follows: 

 

                 ‘The application site lies immediately south of an area where various cropmarks 

have been recorded from aerial photographs. These include a causewayed or 

hengiform ring ditch which may represent the remains of a burial mound or 

ceremonial monument of late Neolithic to early Bronze Age date. There is potential 

for heritage assets, buried archaeological remains of prehistoric date to be present 

within the  proposed development area and that the significance would be 

adversely affected by the proposed  development. 

 

                 If planning permission is granted, we therefore ask that this be subject to a 

programme of archaeological work in accordance with National Planning Policy 

Framework paragraph 141.  

 

                 In this case the programme of archaeological mitigatory work will commence with 

informative trial trenching to determine the scope and extent of any further 

mitigatory work that may be required (e.g. an archaeological excavation or 

monitoring of groundworks during construction). A brief for the archaeological work 

can be obtained from Norfolk County Council Environment Service.  

 

                We suggest that the following conditions are imposed: - 

 

           A) No development shall take place until an archaeological written scheme of 

investigation has been submitted to and approved by the local planning authority 

in writing. The scheme shall include an assessment of significance and research 

questions; and 1) The programme and methodology of site investigation and 

recording, 2) The programme for post investigation assessment, 3) Provision to 

be made for analysis of the site investigation and recording, 4) Provision to be 

made for publication and dissemination of the analysis and records of the site 

investigation, 5) Provision to be made for archive deposition of the analysis and 

records of the site investigation and 6) Nomination of a competent person or 
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persons/organization to undertake the works set out within the written scheme of 

investigation. and, 

 

           B) No development shall take place other than in accordance with the written 

scheme of investigation approved under condition (A). and, 

 

           C) The development shall not be occupied until the site investigation and post 

investigation assessment has been completed in accordance with the programme 

set out in the archaeological written scheme of investigation approved under 

condition (A) and the provision to be made for analysis, publication and 

dissemination of results and archive deposition has been secured.’ 

 

    2.13  Local Authority Requirements – The application site is in an area requiring,                

according to the adopted Core Strategy, a 20% affordable housing provision.  

 

               The application is a full application and as such the public open space and 

childrens recreation is known. The policy requirement is that 40 square metres of 

public open space per dwelling will be required to be provided or, if a contribution 

is appropriate at the absolute discretion of the Local Planning Authority payment 

in lieu towards offsite provision at a cost of £12 per square metre shortfall shall be 

required to be paid.  

 

             No childrens recreation is proposed onsite, an offsite a contribution, payment of 

£920 per multi bed dwelling shall be paid in lieu of on-site provision.  

 

             The application site is adjacent an area of public open space that is to be adopted 

by the Local Planning Authority. With reference to public open space and 

children’s recreation giving the specific location of the development being adjacent 

and area of public open space payment in lieu is acceptable in this specific 

instance taking note that there is a below average provision of open space for the 

Borough. 

 

             The Local Planning Authority will accept no liability for public open space, 

childrens recreation or drainage and as such this shall be subject to a 

management company in perpetuity.  

 

             The triggers, types and tenures for the affordable housing shall be subject to 

negotiation during the s106 process. The trigger for the payment of any of the 

monies for public open space and childrens recreation shall be payable prior to 

occupation of 40% of the units. The triggers for the manent company or nominated 

body and all other matters not specifically listed shall be determined through the 

s106 process.  
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             Payment of £110 per dwelling as a contribution under policy CS14 shall be 

payable as required by the Habitats Monitoring and Mitigation Strategy. This 

payment shall be before occupation of any dwellings for the avoidance of doubt.   

 

             No viability assessment has been submitted and one would not be accepted as 

the application is an outline application. If any of the above obligations are not met 

the application should be refused as it is contrary to planning policy.          

 

2.14     Sport England – No comments on current application but previously commented 

the following ‘While noting that they are not a statutory consultee they have 

requested that previously secured contributions are confirmed. These are not 

confirmed as Sport England, as a non-statutory consultee given the length of time 

that the playing field was not in operation, had no policy backing to request such 

contributions.’  

 

 

  3         Local  Policy :-  

 
  3.1    Local Policy - Saved Great Yarmouth Borough-Wide Local Plan Policies (2001): 

 

  3.2     Paragraph 213 of the National Planning Policy Framework (NPPF) states that due 

weight should be given to relevant policies in existing plans according to their 

degree of consistency with the NPPF. The closer the Local Plan is to the policies 

in the NPPF the greater the weight that is given to the Local Plan policy.  The 

Great Yarmouth Borough Wide Local Plan was adopted in 2001 and the most 

relevant policies were ‘saved’ in 2007. An assessment of policies was made during 

the adoption of the Core Strategy December 2015 and these policies remain 

saved following the assessment and adoption. 

 

  3.3    The Saved Policies listed have all been assessed as being in general conformity 

with the NPPF, and add further information to the policies in the NPPF, while not 

contradicting it.  

 

  3.4       REC11: The borough council will refuse proposals which would erode the provision 

of amenity, open space or any other land which contributes positively to the 

community or street scene, as identified on the proposals map. Where not 

identified proposals will be treated on their individual merits. 

 

  3.5   HOU16:  A high standard of layout and design will be required for all housing 

proposal. A site survey and landscaping scheme will be required will all detailed 

applications for more than 10 dwellings. These should include measures to retain 

and safeguard significant existing landscape features and give details of, existing 

and proposed site levels planting and aftercare arrangements. 
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  4         Core Strategy – Adopted 21st December 2015 

 

  4.1    Policy CS2: Achieving sustainable growth. Growth within the borough must be 

delivered in a sustainable manner in accordance with Policy CS1 by balancing the 

delivery of new homes with new jobs and service provision, creating resilient, self-

contained communities and reducing the need to travel. To help achieve 

sustainable growth the Council will (partial): 

  

a) Ensure that new residential development is distributed according to the                               

following settlement hierarchy, with a greater proportion of development in the 

larger and more sustainable settlements: 

 

              Approximately 35% of new development will take place in the borough’s Main 

Towns at Gorleston-on-Sea and Great Yarmouth 

 

 4.2      Policy CS3: To ensure that new residential development in the borough meets the 

housing needs of local people, the Council and its partners will seek to: 

 

            a) Make provision for at least 7,140 new homes over the plan period. This will be 

achieved by (extract only): 

 

• Focusing new development in accessible areas and those with the most capacity 

to accommodate new homes, in accordance with Policy CS2 

 

• Ensuring the efficient use of land/sites including higher densities in appropriate 

locations 

 

            d) Ensure that new housing addresses local housing need by incorporating a range 

of different tenures, sizes and types of homes to create mixed and balanced 

communities. The precise requirements for tenure, size and type of housing units 

will be negotiated on a site-by-site basis, having regard to the Strategic Housing 

Market Assessment, Policy CS4 and the viability of individual sites 

 

  4.3    Policy CS9: Encouraging well designed and distinctive places. This policy applies 

to all new development. 

 

  4.5    Policy CS11: The Council will work with other partner authorities and agencies to 

improve the borough’s natural environment and avoid any harmful impacts of 

development on its biodiversity, geodiversity, landscape assets, priority habitats 

and species. 

 

  4.6     Policy CS14: New development can result in extra pressure being placed on  

            existing infrastructure and local facilities. To ensure that the necessary     
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            infrastructure is delivered the Council will: (a to f) 

 

             e) Seek appropriate contributions towards Natura 2000 sites monitoring and 

mitigation measures.  

 

 

 5           Draft Local Plan Part 2 

 

5.1        Policy G1-dp 

             Development limits 

 

             Development will be permitted within the development limits of settlements shown 

on the Policies Map, provided it is in accordance with the other policies in the Local 

Plan The areas outside development limits (excepting specific allocations for 

development) will be treated as countryside or other areas where new 

development will be more restricted, and development will be limited to that 

identified as suitable in such areas by other policies of the Local Plan, including:  

 

• domestic extensions and outbuildings within existing residential curtilages, 

under Policy H8-dp; replacement dwellings,  

• under Policy H4-dp;  

• small scale employment, under Policy B1-dp;  

• community facilities, under Policy C1-dp;  

• farm diversification, under Policies R4-dp, L3-dp & L4-dp; 

• rural workers’ housing, under Policy H1-dp; and  

• development relocated from a Coastal Change Management Area, under 

Policy E2-dp. 

 

5.3         Policy H13 -dp - Housing Applications Reliant on the 'Presumption in Favour of      

Sustainable  Development' 

 

In the event that the Council is unable to demonstrate a five year supply of 

deliverable housing land, or meet the Housing Delivery Test, it will give 

favourable consideration to proposals for sustainable housing development (as 

defined by the National Planning Policy Framework) which will increase the 

delivery of housing in the short term, and apply flexibly the relevant policies of 

the development plan where it is robustly demonstrated that the development will 

be delivered promptly (i.e. within 5 years maximum). 

 

Consideration will be given to applying a shorter than standard time limit to such 

permissions, in order to signal the exceptional nature of the permission and to 

encourage prompt delivery. Applications for renewal of permissions which relied 
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on that presumption will be considered in the light of the housing delivery and 

supply situation at the time. 

 

Such renewals will only be permitted where the applicant can demonstrate 

convincing reasons both why the development did not proceed in the time frame 

originally indicated, and why, in the light of the previous delay, the development 

can now be expected to proceed promptly. 

 

These policies are emerging policies and hold little weight. They are shown for 

completeness purpose as emerging polices. They may be subject to alteration 

through the consultation and adoption process.  

 

 

  6          National Policy:- National Planning Policy Framework (NPPF)  
 

6.1 Paragraph 2: Planning law requires that applications for planning permission be 

determined in accordance with the development plan, unless material 

considerations indicate otherwise. The National Planning Policy Framework must 

be taken into account in preparing the development plan, and is a material 

consideration in planning decisions. Planning policies and decisions must also 

reflect relevant international obligations and statutory requirements. 

 

6.2 Paragraph 7: The purpose of the planning system is to contribute to the 

achievement of sustainable development. At a very high level, the objective of 

sustainable development can be summarised as meeting the needs of the present 

without compromising the ability of future generations to meet their own needs4. 

 

6.3    Paragraph 8: Achieving sustainable development means that the planning system 

has three overarching objectives, which are interdependent and need to be 

pursued in mutually supportive ways (so that opportunities can be taken to secure 

net gains across each of the different objectives):  

 
a) an economic objective – to help build a strong, responsive and competitive 

economy, by ensuring that sufficient land of the right types is available in the right 

places and at the right time to support growth, innovation and improved 

productivity; and by identifying and coordinating the provision of infrastructure;  

 

b) a social objective – to support strong, vibrant and healthy communities, by 

ensuring that a sufficient number and range of homes can be provided to meet the 

needs of present and future generations; and by fostering a well-designed and safe 

built environment, with accessible services and open spaces that reflect current 

and future needs and support communities’ health, social and cultural well-being; 

and  
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c) an environmental objective – to contribute to protecting and enhancing our 

natural, built and historic environment; including making effective use of land, 

helping to improve biodiversity, using natural resources prudently, minimising 

waste and pollution, and mitigating and adapting to climate change, including 

moving to a low carbon economy.  

 

6.4      Paragraph 11 (partial): Plans and decisions should apply a presumption in favour 

of sustainable development. 

 

          For decision-taking this means: 

          c) approving development proposals that accord with an up-to-date development 

plan without delay; or 

          d) where there are no relevant development plan policies, or the policies which are 

most important for determining the application are out-of-date7, granting 

permission unless: 

 

i. the application of policies in this Framework that protect areas or assets of 

particular importance provides a clear reason for refusing the development 

proposed; or 

ii. any adverse impacts of doing so would significantly and demonstrably outweigh 

the benefits, when assessed against the policies in this Framework taken as a 

whole. 

 

 6.5   Paragraph 48. Local planning authorities may give weight to relevant policies in 

emerging plans according to: 

           a) the stage of preparation of the emerging plan (the more advanced its 

preparation, the greater the weight that may be given); 

           b) the extent to which there are unresolved objections to relevant policies (the less 

significant the unresolved objections, the greater the weight that may be given); 

and 

           c) the degree of consistency of the relevant policies in the emerging plan to this 

Framework (the closer the policies in the emerging plan to the policies in the 

Framework, the greater the weight that may be given). 

 

6.6    Paragraph 55. Planning conditions should be kept to a minimum and only imposed 

where they are necessary, relevant to planning and to the development to be 

permitted, enforceable, precise and reasonable in all other respects. Agreeing 

conditions early is beneficial to all parties involved in the process and can speed 

up decision making. Conditions that are required to be discharged before 

development commences should be avoided, unless there is a clear justification. 

 

 6.7    Paragraph 59. To support the Government’s objective of significantly boosting the 

supply of homes, it is important that a sufficient amount and variety of land can 

come forward where it is needed, that the needs of groups with specific housing 
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requirements are addressed and that land with permission is developed without 

unnecessary delay. 

 

6.8    Paragraph 109. Development should only be prevented or refused on highways 

grounds if there would be an unacceptable impact on highway safety, or the 

residual cumulative impacts on the road network would be severe. 

 

6.9     Paragraph 127. Planning policies and decisions should ensure that developments 

(partial) 

           a) will function well and add to the overall quality of the area, not just for the short 

term but over the lifetime of the development; 

           b) are visually attractive as a result of good architecture, layout and appropriate 

and effective landscaping; 

           c) are sympathetic to local character and history, including the surrounding built 

environment and landscape setting, while not preventing or discouraging 

appropriate innovation or change (such as increased densities); 

 

6.10    Paragraph 130. Permission should be refused for development of poor design that 

fails to take the opportunities available for improving the character and quality of 

an area and the way it functions, taking into account any local design standards or 

style guides in plans or supplementary planning documents. Conversely, where 

the design of a development accords with clear expectations in plan policies, 

design should not be used by the decision-maker as a valid reason to object to 

development. Local planning authorities should also seek to ensure that the quality 

of approved development is not materially diminished between permission and 

completion, as a result of changes being made to the permitted scheme (for 

example through changes to approved details such as the materials used). 

 

6.11    Paragraph 170 (partial). Planning policies and decisions should contribute to and 

enhance the natural and local environment by: 

 

           a) protecting and enhancing valued landscapes, sites of biodiversity or geological 

value and soils (in a manner commensurate with their statutory status or identified 

quality in the development plan); 

 

           b) recognising the intrinsic character and beauty of the countryside, and the wider 

benefits from natural capital and ecosystem services – including the economic and 

other benefits of the best and most versatile agricultural land, and of trees and 

woodland; 

 

6.12    Paragraph 177. The presumption in favour of sustainable development does not 

apply where the plan or project is likely to have a significant effect on a habitats 

site (either alone or in combination with other plans or projects), unless an 
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appropriate assessment has concluded that the plan or project will not adversely 

affect the integrity of the habitats site. 

 

 

7        Local finance considerations:- 

  

7.1     Under Section 70(2) of the Town and Country Planning Act 1990 the council is 

required when determining planning applications to have regard to any local 

finance considerations, so far as material to the application. Local finance 

considerations are defined as a government grant such as new homes bonus or 

the Community Infrastructure Levy. It is noted that the Borough of Great Yarmouth 

does not have the Community Infrastructure Levy. Whether or not a local finance 

consideration is material to a particular decision will depend on whether it could 

help to make the development acceptable in planning terms. It would not be 

appropriate to make a decision on the potential for the development to raise money 

for a local authority. It is assessed that financial gain does not play a part in the 

recommendation for the determination of this application.  

 

 

 8         Shadow Habitats Regulation Assessment  

 

8.1   The applicant has submitted a shadow Habitat Regulations Assessment (HRA) 

template as drafted by Great Yarmouth Borough Council. It is confirmed that the 

shadow HRA submitted by the applicant has been assessed as being suitable for 

the Borough Council as competent authority to use as the HRA record for the 

determination of the planning application, in accordance with the Conservation of 

Habitats and Species Regulations 2017.   

 

8.2   The Great Yarmouth Borough Council as competent authority agrees with the 

conclusions of this assessment. The impact of this development is in-combination 

with other projects and can be adequately mitigated by a contribution to the 

Borough Council’s Habitats Monitoring & Mitigation Strategy (£110 per dwelling) to 

ensure that there will be no adverse effects on the integrity of the internationally 

protected habitat sites. 

 

 

 9         Assessment  

 

 9.1    The application is full application for the erection of 12 dwellings with access through 

the previously approved estate development with access road off Beccles Road. 

The application site is with in an area previously marked as open space as part of 

the adjacent planning application (06/15/0737/F) however this land was marked in 

addition to the policy required amount and could not be secured as adopted public 

open space by the Council. The dwellings proposed are single storey adjacent the 
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dwellings (to the rear) at Claydon Grove which is acceptable to mitigate over 

looking and adverse impacts on existing amenities. The two storey dwellings are 

of attractive design and the proposed development fits in well with the reorientation 

of the three previously approved dwellings and the development currently under 

construction.  

 

9.2      The site is within the settlement of Gorleston, outside of the saved 2001 Borough-

Wide Development Limits, but within the emerging Development Limits identified 

in the Draft Local Plan Part 2. The site is still currently designated open amenity 

space (REC11); however, the emerging Draft Local Plan Part 2 seeks to replace 

this policy designation with a criteria-based policy on the functional uses of such 

sites. The recent approval for 113 dwellings immediately adjacent would surround 

this site (a former school playing field), it is therefore considered by the applicant 

to be surplus land that it is not required as part of the public open space provision. 

 

9.3     The previous application, 06/15/0737/F, marking the land as open space has been 

a consistent point of objection to the current application. The land, previously being 

a school playing field, was in public ownership by Norfolk County Council, and has 

subsequently been sold to the applicant. The land is now in private ownership and 

forms part of a construction site for the previously approved development of 113 

houses. The previous application currently under construction is providing policy 

compliant public open space as part of the development. The policy compliant open 

space is 4520 square metres of public open space (40 square metres x 113 

dwellings). The application has provided 5731 square metres of public open space 

which has been secured by a s106 agreement. This is 1217 square metres of 

public open space more than that required by currently Local Planning Policy.  

 

9.4    The application site is located within the Claydon Ward, an area that is classified 

as having one of the lowest amount of available areas for open space and children’s 

play within the borough according to the 2013 Open Space Study. As detailed 

above the land is within private ownership and there is no mechanism available to 

compel the land to be provided as open space accessible to the public as a whole. 

When assessing the application the area of land adjacent, with a cumulative area 

of no less than 5713 square metres when assessing the site as a whole, is an 

“overprovision” of the amount of open space required from 125 dwellings (the 

cumulative total which is 5000 square metres). While the development is being 

assessed cumulatively for obligations required through s106, the application, in not 

seeking to provide on-site open space, is requested to provide payment in lieu 

which can be utilised to improve, provide or maintain nearby public open space. 

The children’s recreation payment will be required to comply with current policy as 

there is none proposed to be provided on site. These open space calculations do 

not include the attenuation basin (drainage) for the development which has been 

provided as part of the permission currently under construction (06/15/0737/F). 
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9.5   Strategic Planning, noting the designation of the land within saved policy REC 11, 

have not objected to the application. As the land is within private ownership and 

could not be required under current planning policy to be provided as public open 

space the land is not, in practical or legal terms, public open space. As such the  

development should not be assessed as a loss of public open space given that the 

owner can close the land off from the public at will.  

 

9.6    The s106 for planning application 06/15/0737/F contains wording that allows for the 

application to be varied by way of a superseding application or by s73 application 

to vary conditions attached to the permission without requiring a deed of variation 

to the s106 agreement. This is noted as the application includes the reorientation 

of units previously approved.  

 

9.7    The application, being physically adjacent and an application submitted by the same 

developer/landowner, should be dealt with cumulatively with the previously 

approved development when securing policy compliant infrastructure payments. In 

addition to the s106 obligations listed within paragraph 2.13 of this report Norfolk 

County Council will be contacted to request a consultation response on payments 

for education and library provision should the application be approved.  

 

9.8  Following objections on the grounds of overlooking to the previous withdrawn 

application, detailed above, the applicant submitted plans as part of this application 

showing bungalows backing on to the existing houses at Claydon Grove. This   

satisfies the requirement that applications should not significantly affect the 

amenities of existing occupiers of nearby properties. Should planning permission 

be granted it would be a recommended condition that these dwellings remained 

single storey to prevent overlooking and retain control of this aspect of the 

development. It is not suggested to remove other permitted rights from the proposed 

dwellings.  

 

9.9 The consultation response in relation to the previously withdrawn application from 

Anglian Water requires a planning condition for a drainage strategy to be submitted. 

This can be adequately conditioned with the wording provided by Anglian Water. 

Under the previous application the Lead Local Flood Authority required details of 

surface water drainage be submitted. In the absence of an objection on the grounds 

of surface water drainage it is assessed that the site can be drained, and conditions 

can be applied to adequately provide suitable drainage. It is noted that both of these 

responses are in relation to a previously withdrawn application however it can be 

reasonably assessed that the requirements are the same. Both consultees have 

been asked for consultation responses. Consultees, as is the norm, shall assess 

the need, having looked at the submitted information relating to drainage, as to 

whether these conditions are required.  
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9.10 The application details the surface water disposal, noting that consultation 

comments are awaited however they are expected to be in line with those recently 

received on the previous application. The acceptance at this stage of previous 

consultations is reasonable in this instance given the layout of the developments 

and the lack of notable changes between the consultations on the previous 

application. There have been no major changes to policy or infrastructure in the 

time scale between the two applications and as such, while consultation responses 

are being requested the one previously submitted are adequate to inform a 

determination.  

 

9.12  Concerns have been raised regarding the lack of ecological information provided, 

as per the above the applicant has submitted the template shadow Habitat 

Regulation Assessment and the following comments (on the previous application) 

were received: 

 

         The site straddles the 2.5km boundary, with part of the site in the orange zone and 

part in the green.  A different threshold applies in each of these areas. Adopting a 

precautionary approach, a reasonable starting point would be to take the 

measurement from the nearest part of the site to a protected area.  A broader 

perspective, however, would note that the majority of the site and dwellings fall 

outside the 2.5km boundary (in the green zone).   Within the 2.5km boundary there 

is a net increase of two dwellings, and outside it there are 9. 

 

        The site is within a much wider urbanised area, comprising hundreds of dwellings.  

It does not have a clear direct access route to Breydon Water SPA, being served 

by closer alternative locations to be used for recreation (such as Gorleston 

recreation ground), and the beaches to the east and south are significant attractors. 

In that context, it is difficult to envisage there could be any significant ‘direct’ effect 

solely from this proposed development on that SPA, or any other.   

 

        The information provided in this standardised ‘template’ assessment is considered 

adequate to form a sound basis for that judgement, and no need for any additional 

information has been identified.  Together with the assessment above, it provides 

adequate information to conclude that – 

 

         • there is no likely significant effect on protected habitats arising solely from the 

development itself; and  

         • the development would contribute to the overall ‘in-combination’ significant 

adverse effect identified by the Habitats Regulations Assessment Report for the 

Local Plan Core Strategy, but this effect can be adequately mitigated by the 

Habitats Monitoring and Mitigation Strategy; and 

         • that Strategy requires a payment of £1,210 (£110 per each of 11 additional 

dwellings) towards the monitoring and mitigation provided through that Strategy. 
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         It is stated clearly that the submitted formation is acceptable to discharge the legal 

duty and that the Council, as Competent Authority, is able to carry out the 

appropriate assessment and can find in accordance with legislation and case law 

that subject to mitigation the application can be supported.  

 

9.13  A resident has raised concerns regarding bats. Bats are a protected species and 

while they are not uncommon in an urban area a site such as this and in this location 

without any notable roosting available does not require information on protected 

species to be submitted. Biodiversity enhancements however can be conditioned 

and could encourage the roosting of bats but more likely would encourage the 

nesting of birds and as such should be included within the scheme.  

 

9.14  An important factor when determining applications is whether a Local Authority has 

the ability to demonstrate a five-year housing land supply.  If a Local Planning 

Authority cannot show that they are meeting this requirement, their policies with 

regards to residential development will be considered to be "out of date". There is 

currently a housing land supply of 2.55 years (as at the end of year 2017/2018) 

which is a substantial shortfall. Although this does not mean that all residential 

developments must be approved the presumption in favour of sustainable 

development must be applied. 

 

9.15  In weighing the material considerations in this application considerable weight must 

be given to Paragraph 11 (d) of the National Planning Policy Framework states that 

where the policies which are most important for determining the application are out-

of-date, permission should be granted unless any adverse impacts would 

significantly and demonstrably outweigh the benefits. Footnote 7 states that “this 

includes, for applications involving the provision of housing, situations where the 

local planning authority cannot demonstrate a five year supply of deliverable 

housing sites (with the appropriate buffer, as set out in paragraph 73); or where the 

Housing Delivery Test indicates that the delivery of housing was substantially below 

(less than 75% of) the housing requirement over the previous three years.” 

 

9.16 In the case of Wavendon Properties Ltd v SoS for Housing, Communities & Local 

Government plus Another (June 2019, reference [2019] EWHC 1524 (Admin)), Mr 

Justice Dove made an important judgement on the correct interpretation of 

paragraph 11(d) of the National Planning Policy Framework (February 2019). 

Paragraph 11 (d) states: 

 

“Plans and decisions should apply a presumption in favour of sustainable 

development… 

 

For decision-taking this means: 

c) approving development proposals that accord with an up-to-date development 

plan without delay; or 
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d) where there are no relevant development plan policies, or the policies which are 

most important for determining the application are out-of-date7, granting permission 

unless: 

i.  the application of policies in this Framework that protect areas or assets of 

particular importance provides a clear reason for refusing the development 

proposed6; or 

ii. any adverse impacts of doing so would significantly and demonstrably outweigh 

the benefits, when assessed against the policies in this Framework taken as a 

whole.” 

                         

9.17 The implication of the Wavendon judgement is that there must: firstly be an 

assessment as to which policies of the Development Plan are most important for 

determining this planning application; secondly, an assessment as to whether each 

of these policies are, or are not, “out of date”; and thirdly, a conclusion as to whether, 

taken as whole, these most important policies are to be regarded as “out-of-date”. 

If, taken as whole, they are regarded as “out-of-date”, then the “tilted balance” of 

NPPF paragraph 11 applies (for a refusal to be justified, the harms must 

“significantly and demonstrably outweigh the benefits…”). If, taken   as a whole, 

they are not regarded as out-of-date, then the tilted balance does not apply.       

 

9.18  It is my judgement  that policy REC11 of the 2001 Borough Wide Local Plan, the 

most important policy applicable in determination of the application, is out of date 

and the weight applied should be limited. The application has been assessed 

against paragraph 11 of the National Planning Policy Framework taking into account 

the Wavendon judgement. In the absence of any considerations that have 

demonstrably outweighed the benefit of housing and noting that the land is within 

private ownership, the tilted balance applies. 

 

9.19  The location of the application site is a sustainable one and the site has the potential 

to contribute to housing provision within a Main Town (Core Strategy Policy CS2), 

boosting housing supply in the short term and therefore the presumption in favour 

of sustainable development applies. In practise this means that the Local Planning 

Authority should approve applications unless the harms demonstrably outweigh the 

need for providing housing. There are benefits in providing housing within a 

sustainable location and this should be accorded significant weight and it is 

recognised that this development would contribute 12 houses to the Borough.  

 

10       RECOMMENDATION:-  

 

10.1    Approve the application subject to the signing of a s106 agreement securing policy 

compliant obligations, Natura 2000 contributions and requested infrastructure 

payments requested y Norfolk County Council. The permission should not be 

issued until the s106 is signed and all consultation responses are received, any 
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conditions requested by statutory consultees shall be placed upon the grant of 

planning permission and all other conditions as required to ensure a satisfactory 

form of development, including the removal of permitted rights for first floor 

openings at the units proposed to the rear of Claydon Grove.   
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